Gave

DismisEq
of Doz

Form

15

20

21

22

23

24

25

26

27

28

Wwww.courthousenews.cony

LISA A. CERVANTES, ESQ. (SBN 203046)
CERVANTES & ASSOCIATES ENT LAW
1039 26™ Street BIER -3 PR 20 10
Santa Monica, CA 90403 S
Telephone: (323) 333-2553 CEL ey
Facsimile: (310) 315-1404 B ST N

Attorney for Plaintiff PURN V.~
CHRISTOPHER JERRY SWANN, et al.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CHRISTOPHER JERRY SWANN, 4 -0V 7 R
pka BLACK SWANN, Cv08-01477 (CT}{)
dba SWANN CONCEPTS,

PLAINTIFEF’S COMPLAINT

FOR COPYRIGHT INFRINGEMENT;
CONTRIEUTORY COPYRIGHT
INFRINGEMENT; VICARIOUS
COPYRIGHT INFRINGEMENT;
BREACH OF IMPLIED CONTRACT;

’
)
)
)
Plaintiff, %
)
)
)} OPEN BOOK ACCOUNT; MONEY
:
)
|
)
)
)
)
)

V8.

ANNA KOURNIKOVA, an individual,
JAMIE MOSSBERG, an individual;
FOGLIGHT ENTERTAINMENT, LLC.,

a New York limited liability company;
OCTAGON, INC., a Virginia corporation,
LIONS GATE ENTERTAINMENT, INC,, a
California corporation, ESPN S§PORTS,

a Connecticut corporation; and ROES 1-50,

HAD AND RECEIVED;
CONSTRUCTIVE TRUST AND
ACCOUNTING;

DEMAND FOR JURY TRIAL

Defend:nts.

Plaintiff CHRISTOPHER JERRY SWANN hereby alleges for his complaint against all named

defendants above-captioned, and DOES 1-50, the following:

NATURE OF THE ACTION

1. This is a civil action for direct copyright infringement; contributory copyright infringement;

vicarious copyright infringement; breach of implied contract; open book account; money

PLAINTIFF’S COMPLAINT FOR COPYRIGHT INFRINGEMENT: CONTRIBUTORY COPYRIGHT INFRINGEMENT;
VICARIOUS COPYRIGHT INFRINGEMENT; BREACH OF IMPLIED CONTRACT; OPEN BOOK ACCOUNT;
MONEY HAD AND RECEIVED; CONSTRUCTIVE TRUST AND ACCOUNTING; DEMAND FOR JURY TRIAL
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had and received; constructive trust and accounting for which Plaintiff CHRISTOPHER
JERRY SWANN seeks an accounting, monetary relief, costs and attorney’s fees against

defendants, and each of them.

JURISDICTION AND VENUE

2. This action for damages and injunctive relief arises under the copyright laws of the United

States, 17 U.S.C. §101, et segq.

3. This court is the proper jurisdiction because it has subject matter jurisdiction under 17

U.S.C. 101 et seq. and 28 U.S.C. §1331, 1332, and 1338(a) and (b).

4. This district court is the proper venue under 28 U.S.C. §1391(b) and (c) because Plaintiff’s
claims arose in this District in that the infringement occurred here and most defendants and

related parties can be found doing regular business in this venue as detailed below.

5. This court has supplemental jurisdiction over the state claims because they are so related to

the above federal claims that they form part of the same case or controversy.

6. Plaintiff, CHRISTOPHER JERRY SWANN (hereafter “Plaintiff”” or “SWANN") resides in
the State of California and is a musician, songwriter, recording and performance artist who
resides in the State of California and whose principal place of business is in the State of

California.

7. This court has personal jurisdiction over defendants in that defendants reside and/or are

doing business in the State of California and in this District.

8. On information and belief, Defendant ANNA KOURNIKOVA is an individual who resides
in the county of Miami-Dade, state of Florida and who does or has done business regularly

in the state of California and with other named defendants herein.

9. On information and belief, Defendant JAMIE MOSSBERG (hereafter “MOSSBERG™) is
an individual who resides in the county of San Diego, state of California and who does

business regularly in the county of Los Angeles and with other named defendants herein.

PLAINTIFF’S COMPLAINT FOR COPYRIGHT INFRINGEMENT; CONTRIBUTORY COPYRIGHT INFRINGEMENT;
VICARIOUS COPYRIGHT INFRINGEMENT; BREACH OF IMPLIED CONTRACT; OPEN BOOK ACCOUNT;
MONEY HAD AND RECEIVED; CONSTRUCTIVE TRUST AND ACCOUNTING; DEMAND FOR JURY TRIAL
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Defendant FOGLIGHT ENTERTAINMENT, LLC, is a New York limited liability
company (hereafter “FOGLIGHT”) doing business regularly in the county of Los Angeles,
state of California, and keeps or has kept offices at 1633 26™ St., 3™ floor, Santa Monica,
CA 90404.

Defendant OCTAGON, INC,, is a Virginia corporation (hereafter “OCTAGON”) doing
business regularly in the county of Los Angeles, state of California, with offices at 8687
Melrose Avenue, 7t Floor, Los Angeles, CA 90069,

Defendant LIONS GATE ENTERTAINMENT, INC., dba LIONS GATE FILMS and/or
LIONS GATE HOME ENTERTAINMENT (hereafter “LIONS GATE”) is a California
corporation doing business regularly in the county of Los Angeles, state of California with

offices at 2700 Colorado Avenue, Santa Monica, California 90404,

Defendant ESPN, is a Connecticut corporation (hereafter “ESPN”) doing business regularly
in the state of California, with its principal places of business at ESPN Plaza, Bristol, CT
06010.

FACTS COMMON TO MORE THAN ONE CAUSE OF ACTION

SWANN incorporates Paragraphs 1 through 13 above as if fully set forth herein.

During the year 1999, SWANN wrote, produced and recorded a full-length album entitled
“Black Swann,” embodying among other musical compositions, the composition entitled
“If I Die,” and the composition entitled “Only Your Eyes Can Tell.” The compositions
were fixed on tangible mediums including SWANN’s computer, and a compact disc (CD)
labeled with the album title and composition titles. See Exhibit “A,” which is a true and
correct copy of Plaintiff’s first copyrighted publication of the album and compositions on

CD, and is incorporated herein by this reference as though fully set forth herein.

On February 10, 2003, the United States Copyright Office issued Certificate of Registration
No. Pau 2-760-955 for Plaintiff’s Short Form PA and registered CD for the album “Black

PLAINTIFF'S COMPLAINT FOR COPYRIGHT INFRINGEMENT; CONTRIBUTORY COPYRIGHT INFRINGEMENT;
VICARIOUS COPYRIGHT INFRINGEMENT; BREACH OF IMPLIED CONTRACT; OPEN BOOK ACCOUNT;
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incorporated herein by this reference.

On October 1, 2007, Plaintiff filed Form SR for the album “Black Swann I” along with the
CD and received a receipt for same on November 14, 2007 from the United States
Copyright Office. A true and correct copy of said certificate and receipt is attached hereto

as Exhibit “C” and incorporated herein by this reference.
In November 2002, SWANN released to the public his album entitled, “Black Swann L.”

During the months of January through March 2003, SWANN contacted defendant JAMIE
MOSSBERG (hereinafter “MOSSBERG™) occasionally to inquire about new music

licensing opportunities.

During an April 2003 conversation between SWANN and MOSSBERG, MOSSBERG told
SWANN that he was working on a project entitled “A DATE WITH ANNA,” which
needed score/soundtrack music. MOSSBERG then invited SWANN to come to his music
studio and watch the footage of “A DATE WITH ANNA.” SWANN visited MOSSBERG,
watched the footage, and MOSSBERG and SWANN discussed the type of music that might

be appropriate to synchronize with the footage.

. On April 19, 2003, SWANN personally submitted the album “Black Swann I” to Defendant

MOSSBERG for possible synchronization with the footage for “A DATE WITH ANNA.”

On April 29, 2003, SWANN again contacted MOSSBERG whereupon MOSSBERG
informed SWANN that SWANN’s compositions from “Black Swann I” synchronized well
with the footage of “A DATE WITH ANNA.”

On April 29, 2003, MOSSBERG and SWANN met at MOSSBERG’s studio so that
SWANN could view the footage of “A DATE WITH ANNA” synchronized with
SWANN’s compositions. At that meeting, MOSSBERG also presented SWANN with a
licensing agreement that had been faxed to MOSSBERG by Defendant FOGLIGHT.

At approximately 3:00 - 4:00 p.m. on April 29, 2003, SWANN brought the licensing

PLAINTIFF’S COMPLAINT FOR COPYRIGHT INFRINGEMENT; CONTRIBUTORY COPYRIGHT INFRINGEMENT;
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agreement faxed to MOSSBERG by FOGLIGHT for review by a San Diego entertainment

attorney, who advised SWANN to reject the license agreement proposal by FOGLIGHT based

upon the price term and based upon other unacceptable clauses contained in it.

25.

26.

27.

28.

On April 29, 2003, between 4:00 — 5:00 p.m., SWANN returned to MOSSBERG’s studio
to discuss the attorney’s advice on the terms set forth in FOGLIGHT’s proposed licensing
agreement with MOSSBERG. SWANN immediately communicated his rejection of the
licensing agreement offer by FOGLIGHT to MOSSBERG stating that several terms would
need to be changed, including specifically the consideration term. MOSSBERG responded
by attempting to telephone FOGLIGHT with the intent of discussing acceptable licensing
terms to the agreement submitted to SWANN by FOGLIGHT. SWANN recollects that
MOSSBERG was unable to reach FOGLIGHT by telephone while SWANN was with
MOSSBERG on April 29, 2003.

At the conclusion of the SWANN- MOSSBERG meeting on April 29, 2003, MOSSBERG
suggested to SWANN that he make changes to the licensing agreement for FOGLIGHT s
review. MOSSBERG promised SWANN that he would be in contact with SWANN
regarding the license agreement terms. However, MOSSBERG failed to facilitate any
agreement between SWANN and FOGLIGHT, and no agreement between FOGLIGHT and
SWANN was ever concluded.

Because SWANN submitted the compositions to MOSSBERG for possible license to
FOGLIGHT for its project, “A DATE WITH ANNA,” and FOGLIGHT submitted a license
agreement to MOSSBERG to present to SWANN, the understanding and expectation by
SWANN, fully and clearly understood by MOSSBERG and by FOGLIGHT, that SWANN

would be reasonably compensated for the compositions if used by defendants was evident.

Periodically, from May 2003 through December 2005, SWANN called MOSSBERG by
telephone to inquire about any new licensing opportunities and to check on the status of the

project “A DATE WITH ANNA.” MOSSBERG always responded by saying, “No,

nothing,”
PLAINTI%F’S COMPLAINT FOR COPYRIGHT INFRINGEMENT; CONTRIBUTORY COPYRIGHT INFRINGEMENT:
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Sometime in June 2003, MOSSBERG told SWANN by telephone that one of the
employees at FOGLIGHT was MOSSBERG’s cousin, and that MOSSBERG did $15,000
worth of work on past projects and had still not been paid. MOSSBERG also said he’d still
not been paid for his work on the Anna Kournikova DVD “A DATE WITH ANNA,” and
that FOGLIGHT was not returning any of MOSSBERG?s calls.

On one phone call between MOSSBERG and SWANN during the summer of 2003,
MOSSBERG told SWANN that FOGLIGHT “decided not to use your music for the DVD.”

Other than those set forth above, from late summer of 2003 until January 2006, SWANN
and MOSSBERG had no further conversation or communication of any kind in reference to

the project “A DATE WITH ANNA.”

In late January 2006, SWANN telephoned MOSSBERG, whereupon MOSSBERG
commented that the project “A DATE WITH ANNA,” might be on the shelves of stores
and that he, MOSSBERG, would go in half to purchase the DVD of “A DATE WITH
ANNA.”

In late January 2006, MOSSBERG also told SWANN he wanted to sue his cousin at
FOGLIGHT and he wanted SWANN to testify. MOSSBERG said to SWANN that
MOSSBERG wanted to put together a proposal for SWANN to sign.

On February 5, 2006, SWANN visited a San Diego video store and purchased the DVD “A
DATE WITH ANNA.”

Upon viewing the DVD “A DATE WITH ANNA,” SWANN noted 22 minutes of
inclusion of SWANN’s copyrighted material used therein. Please see Exhibit “D,” a true
and correct copy of the cover of the DVD “A DATE WITH ANNA” and of the usage chart
prepared by SWANN with cues.

Due to the fact that SWANN expressly rejected FOGLIGHT s offer contained in its offer of

license agreement transmitted through MOSSBERG, no agreement was ever reached by

PLAINTIFF’S COMPLAINT FOR COPYRIGHT INFRINGEMENT; CONTRIBUTORY COPYRIGHT INFRINGEMENT;
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SWANN and any of the named Defendants for remuneration of any kind to SWANN for use of

SWANN’s copywritten musical compositions on “A DATE WITH ANNA.”

37.

38.

39.

40.

41.

42.

No payment, remuneration or other consideration was ever transmitted, deposited or
provided to SWANN by any Defendant herein for the usage by Defendants on “A DATE
WITH ANNA.”

Absent an agreement between parties, use of copywritten material without license,
permission or other consideration by an Artist is infringement of copyrights under 17

U.S.C.§ 106.

Notwithstanding the absence of an agreement between SWANN and Defendants, and each
of them, compensation for the perpetual rights to SWANN’s copywritten master recordings
and recorded performances as well as royalties based upon the sales of DVDs and television
exhibition of the musical compositions owned and performed by SWANN are due and

payable by each named Defendant to SWANN.

SWANN alleges claims for copyright infringement based on each named Defendant’s
publication of SWANN’s recorded performances on the DVD entitled ““A DATE WITH

ANNA” and failure to compensate or provide consideration to SWANN,

Despite the fact that SWANN published his own performances and registered such musical

compositions and sound recordings with the United States Copyright Office, Register of

Copyrights, and thereby secured the exclusive rights to reproduce and distribute to the
public by sale or other transfer of ownership, or by lease, lending or license, reproductions
of the copyrighted works under Copyright Act, 17 U.S.C.§ 106, Defendants failed to
properly license, purchase or otherwise compensate SWANN for his publications and his

performances.

Since the respective dates of the first publication or the first exhibition on television and

any subsequent publications and/or exhibitions of the DVD entitled “A DATE WITH

PLAINTIFF’S COMPLAINT FOR COPYRIGHT INFRINGEMENT; CONTRIBUTORY COPYRIGHT INFRINGEMENT;
VICARIOUS COPYRIGHT INFRINGEMENT; BREACH OF IMPLIED CONTRACT; OPEN BOOK ACCOUNT;
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in the sound recordings “If I Die” and “Only Your Eyes Can Tell* by any of the Defendants

herein.

43. SWANN is informed and believe, and thereon alleges, that sometime between April 2003
and August 2003, and continuing to the present, defendants, and each of them, entered into
agreements and contracts with one or all of the other defendants and with others presently
unknown to SWANN, including defendants DOES 1 through 25, wherein defendants, and
one or all of them and DOES 1 through 25 purported and attempted to grant, convey, and
license to other defendants and/or others presently unknown to SWANN, including
defendants DOES 1 through 25, the exclusive and perpetual rights to the master recordings
of, and the use of, the compositions and the performances recorded on the Plaintiff’s songs

entitled, “If I Die” and “Only Your Eyes Can Tell” on the DVD “A DATE WITH ANNA.”

44. SWANN is informed and believes, and thereon alleges, that Defendants, and each of them,
regularly market, sell, produce, manufacture, license, distribute, and exploit songs, music,

musical compositions, and entertainment services throughout the world.

COUNT ONE

FIRST CAUSE OF ACTION BY SWANN FOR

DIRECT COPYRIGHT INFRINGEMENT

45. Plaintiff incorporates Paragraphs | through 44 as if fully set forth herein.

46. Plaintiff alleges two separate claims for copyright infringement based on the Defendants’
publication of SWANN’s two separate copyrighted musical compositions and sound

recordings.

47. Plaintiff first wrote, created and published two separate music compositions and sound
recordings entitled “ If T Die” and “Only Your Eyes Can Tell,” which were fixed on a
tangible medium on a master album entitled “Black Swann |” in the year 1999. See Exhibit
“A” which is a true and correct copy of Plaintiff’s first published album in CD format, and

is incorporated herein by this reference.
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Each recording was published with an appropriate notice of copyright and Plaintiff
registered such musical compositions with the Register of Copyrights and received the
certificate of registration bearing a date of February 10, 2003, and a certificate number
PAu 2-760-955 as shown in Exhibit “B,” which is incorporated herein by this reference.

By this means, the Plaintiff secured the exclusive right in the musical composition and right
of performance therein, and the exclusive right to reproduce and distribute to the public by
sale or other transfer of ownership, or by lease, lending or license, reproductions of the

copyrighted works under Copyright Act, 17 U.S.C.§ 106.

Each recording was published with an appropriate notice of copyright and Plaintiff
registered the sound recordings in the album Black Swann I with the Register of Copyrights
and filed to obtain the SR certificate of registration on October 1 2007, as shown in Exhibit
“C,” which is incorporated herein by this reference. By this means, the Plaintiff secured the
exclusive right to reproduce and distribute to the public by sale or other transfer of
ownership, or by lease, lending or license, reproductions of the copyrighted works under

Copyright Act, 17 U.S.C.§ 106.

Since the respective dates of the first publications, Plaintiff has been the respective sole
proprietor of all rights, title and interest in and to the copyrights in the sound recordings and

the compositions listed in Exhibits A through C hereto.

Since the dates of first publication, the Plaintiff has duly complied with all of the pertinent
provisions of the Copyright Act and all other laws governing copyright with respect to each

of the respective sound recordings and compositions identified in Exhibits A through C.

Plaintiff is informed and believes and thereon alleges that as early as April 2003,
defendants, and each of them, without Plaintiffs permission, license, and without
remuneration to Plaintiff, adapted, used, reproduced, marketed, distributed and sold
Plaintiff’s copyrighted material in the defendants’ video production, a digital video disc

(DVD) entitled, “A DATE WITH ANNA.” (See Exhibit D). Defendants, and each of

PLAINTIFF'S COMPLAINT FOR COPYRIGHT INFRINGEMENT; CONTRIBUTORY COPYRIGHT INFRINGEMENT;
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them, adapted, used, reproduced, marketed, distributed and sold a total of 22 minutes and

21 seconds of Plaintiff’s copyrighted material for the DVD’s production.

Plaintiff first became aware of Defendants’ infringing conduct in late J anuary 2006, as
recounted in paragraph 32 above when SWANN and MOSSBERG had their first
conversation regarding “A DATE WITH ANNA” since the summer of 2003, when
MOSSBERG told SWANN FOGLIGHT decided not to use SWANN’s compositions.

On dates and times presently unknown by Plaintiff, defendants, and each of them, adapted,
used, reproduced, licensed, marketed, distributed and sold the production “A DATE WITH
ANNA,” for broadcast and airing on national and/or cable television networks, including,

but not limited to, defendant ESPN.

In undertaking the conduct complained of in this action, Defendants knowingly and
intentionally violated Plaintiff’s rights. Defendants knowledge and intent are established by

the following facts:

a. On or about April 29, 2003, Defendant MOSSBERG presented SWANN with a
proposed agreement for FOGLIGHT s license of SWANN’s copywritten works and
SWANN immediately and expressly rejected Defendants’ proposal.

b. Despite numerous phone calls by SWANN to Defendant MOSSBERG requesting
status of the use of SWANN’s copywritten material in “A DATE WITH ANNA,”
from April 30, 2003 to January 2006, Defendant MOSSBERG continually denied
any use of the copywritten material by himself or by other named Defendants
herein, and during the summer of 2003, MOSSBERG stated that FOGLIGHT had
decided not to use SWANN’s compositions on “A DATE WITH ANNA.”

¢. The Defendants’ unauthorized uses include the reproduction of SWANN’s two (2)
separate copywritten musical compositions and sound recordings on which this

action is based.
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56. At no time did Plaintiff authorize defendants to use, license, own, reproduce, adapt or

57.

58.

59.

60.

61.

62.

—other benefits and profits from these infringing acts,

distribute Plaintiff’s copyrighted material.

At the times of the acts of infringement complained of, Plaintiff named in each cause of
action was and is the owner of the copyrights in the compositions and sound recordings

identified and named.

After the respective dates of first publication and continuing to the present, the Defendants,
and each of them, have infringed and continue to infringe Plaintiff’s copyrights in the sound
recordings and in the compositions shown in Exhibits A through C by reproducing or
causing, contributing to, and participating in the unauthorized reproduction of the
copyrighted sound recordings and by causing, contributing to, and participating in the
distribution of the unauthorized reproductions of the copyrighted sound recordings and

compositions to the public.

Defendants have used and promoted and continue to use and promote, reproduce and to
enable others to reproduce Plaintiff’s copyrighted sound recordings and compositions in
their complete or substantial entireties on Defendants’ business premises for the

commercial profit of Defendants without any payment to or authorization by Plaintiff.

Plaintiff notified each Defendant by cease and desist/demand letters during October 2006
that Defendants have infringed the copyrights of Plaintiff; however, Defendants have
continued to infringe Plaintiff’s copyrights and exclusive rights in Plaintiff’s copyrighted

materials.

By reason of Defendants’ infringements of the copyrights, Plaintiff has sustained and will
continue to sustain substantial injury, loss and damage to his ownership in the sound
recordings and his publishing rights in the music compositions, all of which is copyrighted

material.

Defendants have unlawfully and wrongfully derived and will continue to derive income and
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63. Further irreparable harm to Plaintiff is ongoing as a result of Defendants’ conduct, and
Plaintiff is therefore entitled to an injunction restraining Defendants, their officers,
directors, agents, employees, representatives and all persons acting in concert with them

from engaging in further such acts of copyright infringement.

64. Plaintiff is further entitled to recover from Defendants all of the damages sustained by
Plaintiff as a result of Defendants” willful and deliberate acts of copyright infringement.
Plaintiff is at present unable to ascertain the full extent of the monetary damage he has
suffered by reason of Defendants’ acts of copyright infringement, but Plaintiff will allege

sustained damages at the time of trial.

65. Plaintiff is further entitled to recover from Defendants the gains, profits and advantages
Defendants, and each of them, have obtained as a result of their acts of copyright
infringement. Plaintiff is at present unable to ascertain the full extent of the gains, profits
and advantages that Defendants’ have obtained by reason of their acts of copyright

infringement, but Plaintiff will allege sustained damages at the time of trial.

66. Plaintiff is additionally entitled to the maximum statutory damages which copyright
registration confers upon a copyright owner, pursuant to 17 U.S.C. §504(c), in the amount
of $150,000.00 with respect to EACH work infringed, or for such other amounts as may be
proper under 17 U.S.C. §504(c).

COUNT TWO

SECOND CAUSE OF ACTION BY SWANN FOR

CONTRIBUTORY COPYRIGHT INFRINGEMENT
67. Plaintiff incorporates Paragraphs 1 through 66 as if fully set forth herein.

68. Plaintiff alleges two claims for contributory copyright infringement based on the
defendants’ conduct. Defendants, and each of them, have engaged in and continue to

engage in the business of knowingly and systematically inducing, causing, and materially
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contributing to the above-described unauthorized reproductions and/or distributions of copies
of Plaintiff’s copyrighted materials and thus to the infringement of Plaintiff’s copyrights and
exclusive rights in the copyrighted materials under 17 U.S.C. §106.

69. Defendant FOGLIGHT knowingly and intentionally induced and materially contributed to
the infringements by providing other named defendants with Plaintiff’s copywritten music
compositions and recordings after submitting a license agreement to Plaintiff that Plaintiff

flatly rejected.

70. Defendants, and each of them, knowingly and intentionally induced and materially
contributed to the infringements by assisting in the production and distribution to the public
of the DVDs and Master Copy for use on television which included unauthorized

publications of Plaintiff’s copyrighted material.

71. Defendants knowingly and intentionally induced and materially contributed to the
infringements by approving the final versions of the DVD for distribution and Master Copy
for use on television, which included Plaintiff’s copyrighted materials without Plaintiff’s

authorization.

72. The infringement of each of Plaintiff’s rights in and to the copyrighted materials by each

defendant constitutes a separate and distinct act of infringement.

73. The foregoing acts of infringement by defendants have been willful, intentional, and

purposeful, in disregard of and indifference to Plaintiff’s rights.

74. Defendants’ conduct constitutes contributory infringement of Plaintiff’s copyrights and
exclusive rights under copyright in that each defendant has knowingly and intentionally
induced, caused or materially contributed to the unauthorized reproduction or distribution to
the public of Plaintiff’s copyrighted material in violation of sections 106, 115 and 501 of
the Copyright Act (17 U.S.C. §§ 106, 115, 501).
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As a direct and proximate result of the contributory infringements by defendants of
Plaintiff’s copyrights and exclusive rights under copyright, Plaintiff is entitled to damages

and defendants’ profits pursuant to 17 U.S.C. 504(b) for each infringement.

Additionally, Plaintiff is entitled to the maximum statutory damages, pursuant to 17 U.S.C.
§304(c), in the amount of $150,000 with respect to each work infringed, or for such other

amounts as may be proper under 17 U.S.C. §504(c).
Plaintiff is further entitled to attorney’s fees and costs of suit pursuant to 17 U.S.C. §505.

Defendants’ conduct, as hereinabove averred, is causing and, unless enjoined and restrained
by this court, will continue to cause Plaintiff great and irreparable injury that cannot fully
be compensated or measured in money. Pursuant to 17 U.S.C. §502, Plaintiff is entitled to
preliminary and permanent injunctions prohibiting further contributory infringements of

Plaintiff’s copyrights.
COUNT THREE

THIRD CAUSE OF ACTION BY SWANN FOR

CONTRIBUTORY COPYRIGHT INFRINGEMENT

Plaintifl incorporates Paragraphs 1 through 78 as if fully set forth hercin.

At all times relevant herein, defendants FOGLIGHT, OCTAGON, INC. and ESPN had the
right and ability to supervise and/or control the infringing conduct contained herein and
thus to prevent the infringement of Plaintiff’s copyrights and protect Plaintiff’s exclusive

rights in the copyrighted materials under 17 U.S.C. § 106.

Defendants had the right and ability to supervise and/or control the infringing conduct
contained herein because Plaintiff provided defendants with his copywritten materials, but
defendants failed to obtain Plaintiff’s permission, license or authorization and failed to

provide him compensation. Defendants, and each of them, have business relationships
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with other defendants, all of whom are unknown to Plaintiff, and derive substantial financial

benefits from business dealings amongst them.

82. Furthermore, at all times relevant herein, defendants, and each of them, derived substantial
financial, material, marketing and publicity benefits from the defendants’ infringements of
Plaintiff’s copyrights in that, among other things, defendants regularly or occasionally do
business with defendant ANNA KOURNIKOVA, and with each other and promote each
others’ business in the media and marketplace. Plaintiff’s copyrighted materials were used
to further defendants’ inter-market relationships without compensation or credit afforded to

Plaintift,

83. Defendants had the right and ability to supervise and/or control the infringing conduct
contained herein because they were involved in the production and distribution to the public
of the DVD and television version of “A DATE WITH ANNA,” which contained the
unauthorized publication of Plaintiff’s copyrighted material. Such defendants have derived
substantial financial benefits from the unauthorized reproduction of Plaintiff’s copyrighted
material without having to pay license fees or performance royalties to Plaintiff, as well as
from the sales of DVDs which contain the unauthorized publications of Plaintiff’s

copyrighted material.

84. The foregoing acts of infringement by defendants, and each of them have been willful,

intentional, and purposeful, in disregard of and indifference to the right of Plaintiff.

85. Defendants’ conduct, as averred herein, constitutes vicarious infringement of Plaintiffs
copyrights and exclusive rights under section(s) 106, 115 & 501 of the Copyright Act, 17
U.S.C. §§106, 115, and 501.

86. As a direct and proximate result of defendants’ vicarious infringement of Plaintiff’s
copyrights and exclusive rights under copyright, Plaintiff is entitled to damages and profits
in an amount to be proved at trial and/or pursuant to 17 U.S.C. §504(b) for each

infringement.
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Alternatively, Plaintiff is entitled to the maximum statutory damages in the amount of

$150,000 with respect to each work infringed, or for such other amounts as may be proper

under 17 U.S.C. §504(c).
Plaintiff is further entitled to his attorney’s fees and full costs pursuant to 17 U.S.C. §505.

Defendants’ conduct, as hereinabove averred, is causing and, unless enjoined and restrained
by this court, will continue to cause Plaintiff great and irreparable injury that cannot fully
be compensated or measured in money. Plaintiff has no adequate remedy at law. Pursuant
to 17 U.S8.C. §502, Plaintiff is entitled to preliminary and permanent injunctions prohibiting

further vicarious infringements of Plaintiff’s copyrights.

COUNT FOUR
FOURTH CAUSE OF ACTION BY SWANN FOR

BREACH OF IMPLIED CONTRACT AGAINST ALL DEFENDANTS

SWANN incorporates Paragraphs 1 through 89 as if fully set forth herein.

The foregoing acts and conduct by Defendants constitutes breach of implied contract under

California Civil Code §1621 and under the common laws of the state of California.

SWANN composed, produced and recorded the music compositions “If I Die,” and “Only
Your Eyes Can Tell,” and copyrighted them on an album entitled “Black Swann 1.”
SWANN submitted the compositions to MOSSBERG for possible license to FOGLIGHT
for its project, “A DATE WITH ANNA,” with the understanding and expectation by
SWANN, fully and clearly understood by MOSSBERG and by FOGLIGHT, that SWANN

would be reasonably compensated for the compositions if used by defendants.

In accordance with the facts set forth in this complaint, Defendants FOGLIGHT and
MOSSBERG offered an agreement to SWANN to license his sound recordings and music
compositions on the project, “A DATE WITH ANNA.” SWANN rejected FOGLIGHT and
MOSSBERG’s offer and no further offers ensued. SWANN’s rejection of the offer
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tendered by FOGLIGHT and failure to receive another offer from FOGLIGHT implied to
SWANN that defendants were aware that they did not have SWANN’s authorization to use his
copyrighted material. SWANN also reasonably relied on MOSSBERG?s statement that
FOGLIGHT decided not to use SWANN’s compositions in the project, “A DATE WITH
ANNA” Nevertheless, Defendants FOGLIGHT and MOSSBERG allowed SWANN’s
copyrighted materials to be used despite the absence of SWANN’s consent, thereby breaching

the implied agreement that defendants, and each of them, refrain from such use.

94. As aresult of the defendants’ acts amounting to breach of implied contract, SWANN has

been damaged, in an amount that shall be determined according to proof, for which actual

damages in the amount of lost profits, as well as all foreseeable consequential damages are

recoverable,

COUNT FIVE
FIFTH CAUSE OF ACTION BY SWANN FOR OPEN BOOK
ACCOUNT AGAINST ALL NAMED DEFENDANTS, AND DOES 1 THROUGH 25

95. Plaintiff realleges and incorporates by this reference the allegations of paragraphs 1
through 94, inclusive, as though set forth in full.

96. Plaintiff is informed and believes, and thereon alleges, that all named defendants and DOES 1
through 25 have received and been paid royalties by third parties, which royalty payments
were made as a result of the licensing and sales of DVDs embodying the master sound
recordings and musical compositions of SWANN and for which royalty payments included
payments and monies due and owing to SWANN.

97. Since the date of infringement of Plaintiff’s copyrights as complained of herein, defendants,
and each of them, became indebted to SWANN on an open book account for monies due,
exclusive of interest and costs, for services performed by SWANN to said defendants for which

said defendants impliedly agreed to pay a sum based on their income therefrom.
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98. Neither the whole nor any part of the sum due has been paid, although demand therefor has
been made, and there is now due, owing, and unpaid a certain sum, exclusive of interest and

costs.
COUNT SIX

SIXTH CAUSE OF ACTION BY SWANN FOR
MONEY HAD AND RECEIVED AGAINST ALL
DEFENDANTS AND DOES 1 THROUGH 25

99. SWANN realleges and incorporates by this reference the allegations of paragraphs |
through 98, inclusive, as though set forth in fall.

100. Since the date of infringement of Plaintiff"s copyrights as complained of herein, defendants,
and each of them, became indebted to SWANN in a certain sum, exclusive of interest and costs, for
money had and received and for services by said defendants for the use and benefit, and on
account of SWANN. Defendants have received money from third parties, representing the
payment of royalties on account of the sales and licensing of recording of the DVD which includes
Plaintiff’s music compositions recorded and created by SWANN.
101. Neither the whole nor any part of the sum due has been paid, although demand therefor has

been made, and there is now due, owing, and unpaid an excessive sum, exclusive of interest

and costs.

COUNT SEVEN
SEVENTH CAUSE OF ACTION BY SWANN
FOR CONSTRUCTIVE TRUST AGAINST ALL DEFENDANTS
102.SWANN herein realleges and incorporates by this reference the allegations of paragraphs 1

through 101, inclusive, as though set forth in full.
103. By reason of all of the facts hereinabove alleged, defendants, and each of them, and DOES 1

through 25, and each of them, hold and will hold tangible things embodying Plaintiff’s music

. i 1 i . or 11 { benefit of
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SWANN. SWANN respectfully requests that this Court declare that defendants are such
constructive trustees and to order defendants to deliver and transfer to SWANN all originals or
at the least, the proceeds from music compositions and master sound recordings, and all
associated intellectual property rights therein, if any, which are presently in the possession of
any defendant or which may hereafter come into existence, together with all tapes, discs and
other tangible things embodying such recorded performances and to account, and pay over, to
SWANN any and all proceeds therefrom.
COUNT EIGHT
EIGHTH CAUSE OF ACTION BY SWANN
FOR ACCOUNTING AGAINST ALL DEFENDANTS

104.SWANN herein realleges and incorporates by this reference the allegations of paragraphs 1
through 103, inclusive, as though set forth in full.

105. Pursuant to the copyright infringement by defendants and/or é part of the implied contract
between SWANN and Defendants, and any and all contracts, agreements, and licensing
agreements arising therefrom, defendants, and each of them, jointly and severally, and DOES 1
through 25, received monies and consideration for SWANN. However, said defendants have
failed to properly account to SWANN for sums owing to SWANN.

106. Pursuant to the copyright infringement by defendants and/or a part of the implied contract
between SWANN and Defendants as well as pursuant to and as a part of any and all
agreements and contracts with defendants and DOES 1 through 25, and any and all contracts,
agreements, and licensing agreements arising therefrom, defendants received all monies,

consideration, and income for SWANN, including SWANN's share of any royalties or
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licensing fees to be paid to SWANN. However, defendants have failed to properly account to
SWANN for sums owing to SWANN.

SWANN is informed and believes, and thereon alleges, that there is now and due owing to

SWANN from Defendants, and each of them, jointly and severally, certain assets, income, and

royalty payments of SWANN, and that defendants have in their possession monies, and will
have monies, which monies belong to SWANN, including any and all agreements and
contracts arising therefrom, the exact amount of which is unknown to SWANN and cannot be
ascertained without an accounting. SWANN is entitled to an accounting to determine all
amounts owing to SWANN pursuant to defendants’ unauthorized uses.

PRAYER

WHEREFORE, SWANN prays for judgment against defendants, and each of them, jointly and

severally, as under California Civil Code §1430, et seq., as follows:

1.

On Counts One through Fight hereunder, for royalties, license fees, defendants’ profits and
for damages in such amount as may be found; additionally or as the Court sees just and
proper in lieu of actual damages, for maximum statutory damages in the amount of not less
than $150,000 with respect to EACH copyrighted work infringed per defendant, or for such
other amount as may be proper pursuant to 17 U.S.C. §504(c).

For preliminary and permanent injunctions enjoining defendants, and each of them, and
their respective agents, servants, employees, officers, attorneys, successors, licensees and
assigns, and all persons acting in concert or participation with each or any of them, from: (i)
directly or indirectly infringing in any manner any of Plaintiff’s copyrights, including
without limitation, the copyrighted materials listed in Exhibits A-C; (ii) from causing,
contributing to, enabling, facilitating, or participating in the infringement of any of

SWANN’s copyrights, including without limitation, the copyrighted materials referenced in
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business practices, including but not limited to infringing upon SWANN’s copyrights,

including without limitation, the copyrighted materials referenced in Exhibits A-C hereto,

3. For actual damages in the amount of lost profits, as well as all foreseeable consequential

damages to be determined according to proof.

4. For an accounting and the imposition of constructive trust, restitution of defendants’

unlawful proceeds, and damages according to proof.
5. For punitive and exemplary damages in such amount as may be awarded by a jury at trial.
6. For prejudgment interest according to law.
7. For SWANN’s attorneys’ fees and costs in this action.
8. For such other and further relief as the court may deem just and proper.

Respectfully submitted, Dated: March 3, 2008
CERVANTES & ASSO

. FISA A. ":1
Attorney for Plg

ntiff

DEMAND FOR JURY TRIAL

Plaintiff hereby demands a trial by jury.

Respectfully submitted, Dated: March 3, 2008
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Christopher J. Swann
213 Levant Way Oceanside, CA 920357
760.754.9891 phone760.754.9210 fax

Main DVD
DVD Section DVD Chris Swann Song Title Timing Placement Total Use DVD Visual
Title Chapter #
Call of the Wild 13 I 1 Die (CD Track #6) 00:25:13sec — 00:26:208ec imin. }0sec. | Fimale of actual 2003 calendar
Call of the Wild 14 If1 Dde {CD Track #6) 00:26:21sec — 00:28:13sec 2min, 52sec. | Winning fan on 3 date w/Amna
Call of the Wild 15 thru 18 | Oniy Your Eves Can Tell (CD Track# 11} | 00:28:14sec - 00:33:42sec Smin. Z8sec. | Anna at the pool etc.
Call of the Wild 19 If1 Die (CD Track #6) 00:34.05sec — 00:37:20sec 3min. 15sec. | Behind the scenes shots
Total use in Main DVD | 12min. J8sec
Bonus Feature
DVD Section DVD Chris Swann Song Title Timing Placement Total Use DVD Visual
Title Chapter ¥
On the Beach 1 Only Your Eves Can Tell (CD Tracks# 11) 00:00:07scc — 0i1:05:33sec Smin. 27sec. | Anna at the pool/beach etc,
On the Beach 1 If 1 Die {CD Track #6) 00:05:58s0c — 0009 14scc 4min. 16sec. | Behind the sceaes shots
Total use in Bonus Feature of DVD | 9mim. 43sec
Total Song Usage
Total Use of "If I Die™ by Chris Swann | 1 1min 31sec
Total use of “Ondy Your Eyes Can Tell” by Chris Swann | 10min. 55sec
Total use of music by Chris Swann | 22min 21sec
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