UNITED STATES DISTRICT COURT
SOUTHERN DIVISION OF TEXAS

HOUSTON DIVISION
MARSHA RICHARD, X
Plaintiff, )( CIVIL ACTION NO.:
V. )
HONORABLE SHARON KELLER, X

Individually, and in an official capacity,
and JOHN DOES, individually, and in an  )(
official capacity.

X
Defendants.
PLAINTIFF’S ORIGINAL COMPLAINT
TO THE HONORABLE JUDGE OF THIS COURT:

NOW COMES Plaintiff Marsha Richard and complains of Honorable Sharon Keller,
individually, and in an individual capacity and John Does, individually, and in their official
capacities and will show the Court the following:

STATEMENT OF THE CASE

1. Texas Court of Criminal Appeals Judge Sharon Keller without any authority to do
so, or, in the alternative, in her administrative function, prevented a death penalty appeal (the
Appeal) to be filed with the Texas Court of Criminal Appeals, thereby, causing the death of
plaintiff’s husband, Michael Richard, by lethal injection on September 25, 2007.

JURISDICTION AND VENUE
2. This Court has jurisdiction over Plaintiff’s federal claims, under 28 U.S.C. §§

1331 and, 2201, 42 U.S.C. §§ 1983, 1985 and 1988, and supplemental jurisdiction, under 28

U.S.C. § 1367(a), to hear Plaintiff’s state law claims.
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3. Venue is proper in this Court, under 28 U.S.C. § 1391(b), because the incident at

issue took place in Huntsville, Walker County, Texas, within the United States Southern District

of Texas.
PARTIES
4. Plaintiff is a resident of Harris County, Texas.
5. Defendant Sharon Keller is a resident of Travis County, Texas, and a Judge on the

Texas Court of Criminal Appeals and can be served with process at the Texas Court of Criminal
Appeals, Supreme Court Building, 201 West 14th Street, Austin, Texas 78701.

6. Defendant John Does are those state actors, who by action or inaction, along with
Defendant Keller caused the Appeal not to be filed.

FACTS
NOT EXECUTING CONVICTED MURDERERS IS A “HUMAN RIGHTS VIOLATION”

7. Defendant Keller was first elected to the Texas Court of Criminal Appeals (the
CCA) in 1994.! Defendant Keller was elected presiding judge of the CCA in 2000 and re-elected
to that position in 2006. During her 1994 campaign Defendant Keller criticized the CCA as too
lenient and openly supported the death penalty. While campaigning Defendant Keller called the
failure to impose capital punishment on convicted murderers “a human rights violation.”? Since
Defendant Keller assumed the CCA bench THREE HUNDRED TWENTY-ONE (321) people
have been executed in Texas and over FOUR HUNDRED (400) have received a sentence of
death. Judge Keller has reviewed hundreds of, if not more than a thousand, appeals in death

penalty cases making her intimately familiar with procedures and the law, including all the laws

! The Texas Court of Criminal Appeal is the highest state court having jurisdiction over criminal cases.
2 Houston Chronicle, February 7, 2001, quoting an earlier election editorial.
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contained in the instant pleading.

8. Plaintiff Marsha Richard is the wife’ of deceased Michael Richard who was
executed by the State of Texas, the evening of September 25, 2007, by lethal injection--the 25t
such execution by the State of Texas for the year.* Richard’s execution occurred in Huntsville,
Texas in Walker County in the United States Southern District of Texas.

9. The morning of September 25, 2007, the Supreme Court of the United States (the
Supreme Court) granted writ of certiorari to answer the question of whether or not the current
method of lethal injection execution is Cruel and Unusual Punishment and, therefore,
constitutionally prohibited by the 8% Amendment to the Constitution.’

10.  On September 25, 2007, Judge Keller ordered the clerk of the CCA not to accept
any paperwork concerning Michael Richard after 5:00 pm. Prior to 5:00 pm and throughout the
day attorneys for Michael Richard were working feverishly to finish and file the necessary
paperwork (the Appeal) to stay the execution based on the same issues that the Supreme Court of
the United States had granted writ of certiorari in the Baze case.

11.  Prior to 5:00 pm Michael Richard’s attorneys made it clear to Judge Keller, the
clerk of the CCA, and others that the appeal paperwork was forthcoming but that, due to
circumstances beyond their control, the paperwork would be filed a few minutes past 5:00 pm.

Because of the actions of Judge Keller and other unknown government employees and officials

3Plaintiff and Michael Richard were married November 2, 2002.

4 In 2007 Texas has executed 25 while all 36 other death penalty states combined have execute 16.

SWhile the case before the Supreme Court, Ralph Baze, et al., v. John D. Rees, et al., is from Kentucky, all 37 states,
including Texas, that perform lethal injections use the same three-drug lethal injection method. The three drugs
consist of an anesthetic--sodium thiopental, a muscle paralyzer--pancuronium bromide, and a substance to stop the
heart--potassium chloride. Besides Eight Amendment considerations appellants in Baze also raise the question of
whether substantive due process requires halting an execution if a stay is granted during the lethal injection process.
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(the John Does) the Appeal was not accepted by the CCA® and Michael Richard was executed.
At least three other CCA judges were waiting after 5:00 pm for the Appeal so that they could rule
on it not knowing that Defendant Keller had stopped the filing of the Appeal. Previously other
death penalty appeals had been considered after 5:00 pm by the CCA.

12.  Every scheduled execution in the United States after Michael Richard’s has been
stayed because of the writ of certiorari granted by the Supreme Court of the United States
including all scheduled executions in Texas.

13.  No law or rule gave Defendant Keller the authority to close the court to prevent
the Appeal. Moreover, at least three CCA judges waited after 5:00 pm for an appeal to be filed
as was the custom and procedure and which had occurred on occasions prior to September 25,
2007.

L PROCEDURAL DUE PROCESS

14.  Procedural due process’ function is to provide “an opportunity to be heard...at a
meaningful time and a meaningful place,” promoting fairness in dispute resolution. Fuentes v.
Shevin, 407 U.S. 67 (1972). The 5th and 14th Amendments require that deprivations of life,
liberty, or property activates due process guarantees. Liberty interests are “those privileges long
recognized as essential to the orderly pursuit of happiness by free men”. Meyer v. State of
Nebraska, 262 U.S. 390 (1923).

15.  Defendant Kellers’ act of stopping the filing of the Appeal denied Michael
Richard an opportunity to be heard at a meaningful time and a meaningful place. Michael

Richard had a dispute concerning lethal injection and due to Defendant Keller’s acts was not

¢ In order for the Supreme Court to consider the Michael’s appeal the Appeal must, by law, have first been
considered by the CCA.
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allowed to resolve the issue.
IL DEFENDANT KELLER’S ACTS WERE ULTRA VIRES

16.  Defendant Keller can point to no law, authority, statute or any colorable basis for
stopping the filing the Appeal subjecting Defendant Keller to individual liability for death of Mr.
Richard. 11th Amendment immunity does not prevent an action in federal court against a state
official for ultra vires actions beyond the scope of statutory authority, or pursuant to authority
deemed to be unconstitutional. Pennhurst, supra, 465 U.S. at 101-102, n. 11; Scham v. District
Courts, 967 F. Supp 230, 232-233 (S.D.Tex. 1997). Ultra vires actions are those “without any
authority whatever;” claim rests on the officer’s lack of delegated power. Pennhurst, supra, , 465
U.S. at 101-102, n. 11. The test has been stated as whether there was any “colorable basis for the
exercise of authority by state officials.” A claim of error in the exercise of that power is
insufficient.

III. DEFENDANT KELLER FAILS TO HAVE QUALIFIED IMMUNITY

17.  Alternatively to her acts being ultra vires, if Defendant Keller has administrative
authority to stop the appeal, then an analysis of her qualified immunity is in order, however, such
analysis can only lead to a denial of qualified immunity. Qualified immunity is designed to
shield government officials from actions “insofar as their conduct does not violate clearly
established statutory or constitutional rights of which a reasonable person would have known.”
Harlow v. Fitzgerald, 457 U.S. 800 (1982).

18.  Here Judge Keller has participated in hundreds of death penalty appeals and knew
the consequence of her actions would be the death of Michael Richard without a due process
review of his issue regarding lethal injection and a violation of Michael Richard’s right to an

open court under the Texas Constitution.
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IV.  DEFENDANT KELLER VIOLATED THE “OPEN COURTS” PROVISION OF
THE TEXAS CONSTITUTION

19. The Texas Constitution, Article 1, section 13 provides that:
Excessive bail shall not be required, nor excessive fines imposed,
nor cruel or unusual punishment inflicted. All courts shall be open,
and every person for an injury done him, in his lands, goods,
person or reputation, shall have remedy by due course of law.

20. Defendant Keller’s act of closing the court with an execution looming could not

more clearly violate this provision.

V. ARBITRARY AND CAPRICIOUS

21. A ruling is arbitrary and capricious in the absence of a rational connection
between the facts found and the choice made. Natural Resources. v. U.S., 966 F.2d 1292, 97, (9th
Cir. 1992). Defendant Keller’s decision to close the court to Michael Richard’s appeal had no
rational basis.

VL. VIOLATION OF FOURTH AMENDMENT

22.  The Fourth Amendment guarantees everyone the right “to be secure in their
persons, houses, papers, and effects, against unreasonable searches and seizures.” U.S. Const.
amend. IV.

23.  Defendants violated Michael Richard’s Fourth Amendment rights when they
unlawfully executed him--seizing his person--without considering his appeal.

VII. _ WRONGFUL DEATH AND SURVIVAL ACTION

24. A person is liable for damages for wrongful death arising from an injury that

causes an individual death if the injury was caused by the person(s) or agent(s) or servant(s)

wrongful act, neglect, carelessness, unskillfulness or default.” Tex. Civ. Prac. & Rem. Code
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Ann. §71.002(b). Plaintiff Marsha Richard as the wife of Michael Richard is a statutory
beneficiary under the Texas wrongful death statute.

25.  Plaintiff Marsha Richard also contemplates a survival action under the Teaxs
Survival Statute and as the wife she is the natural choice as administrator of the estate. A probate
action creating the Estate of Michel Richard with Marsha Richard as administrator will be filed
in the appropriate probate court as time allows. Defendants through their action and inaction
caused plaintiff the loss of his protection, care, assistance, society, companionship, comfort,
guidance, counsel and advice, and funeral and burial expenses.

26.  Plaintiff Marsha Richard as the representative of the Estate of David Brian Scott,
deceased, seeks to recover damages to compensate the conscious pain and suffering, economic
losses and damages for the awareness of impending death, all of which were suffered by Michael
Richard before his untimely, painful and unnecessary death.

42 USC SECTION 1983

27. A 42 USC Section 1983 claim requires that a state actor violate an individual’s
right. While 42 USC Section 1983 is not a source of substantive rights it allows rights foﬁnd
elsewhere to be addressed in federal (and state) court. Michael Richard had a Fourteenth
Amendment right to due process both procedural and substantial yet these rights and the other
rights--wrongful death, survivor action, open courts, fourth amendment--described herein were
met with deliberate indifference by Defendant Keller and the John Does.

28.  The deliberate indifference and the injury must have a causal connection.
T hompsoﬁ v. Upshur County, Texas, 245 F.3d 447, 457 (5™ Cir. 2001). [D]eliberate indifference
has three components: (1) subjective knowledge of a risk of serious harm; (2) disregard of that

risk; (3) by conduct that is more than mere negligence. Farrow v. West, 320 F.3d 1235, 1245
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(11th Cir. 2003). The evil intent of deliberate indifference can be inferred from the acts of state
actor. Hope v. Pelzer, 536 U.S. 730 (2002). In the case at bar Defendant Keller knew that death
was coming for Michael Richard without the legal intervention of his appellate attorneys and
deliberately disregarded that risk by closing the courthouse.

29.  As Judge Keller claims to be a policymaker in the area of accepting or rejecting
appeals the State is liable for injunctive relief and damages under 42 USC Section 1983

COUNT--42 U.S.C. SECTION 1985

30. In order to state a claim under 42 U.S.C. § 1985(3), a plaintiff must allege: (1) a
conspiracy; (2) motivated by a racial or class based discriminatory animus designed to deprive,
directly or indirectly, any person or class of persons to the equal protection of the laws; (3) an act
in furtherance of the conspiracy; and (4) an injury to person or property or the deprivation of any
right or privilege of a citizen of the United States. Id. at 828-29; Griffin v. Breckenridge, 403
U.S. at 102-03403 U.S. 88 (1971); Bray v. Alexandria Women’s Health Clinic, 506 U.S. 263,
268 (1993). Defendant Keller and the John Does acted in concert to deprive Michael Richard of
his rights to due process, life and liberty, his day in court, and to be free from arbitrary and
capricious acts and unlawful seizure of his person.

31.  Defendants all acted in callous and total disregard of the United States and Texas
Constitution, and violated well-established law and precedent. Defendants’ actions were
objectively unreasonable and done in bad faith.

RATIFICATION

32.  Despite the solid evidence of Defendant Keller having improperly caused the

death of Michael Richard Judge Keller is still serving on the bench. As such the State of Texas

has ratified the conduct of Defendant Keller as its own policy, practice, custom and procedure.
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Grandstaff'v. City of Borger, 767 F.2d 161 (Sth Cir. 1985), cert. denied, 480 U.S. 916 (1987).
MENTAL ANGUISH and INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
33.  The tort of intentional infliction of emotional distress has four elements: (1) the
defendant must act intentionally or recklessly; (2) the defendant’s conduct must be extreme and
outrageous; and (3) the conduct must be the cause (4) of severe emotional distress. Defendants
acted willfully and recklessly, and their conduct was extreme and outrageous. Plaintiff has
suffered at least depression, fear, anxiety, loss of sleep, and remorse as a result of defendant’s
acts.
ASSAULT AND BATTERY
34.  Defendants knowing caused the assault and battered, and caused bodily injury to,
Plaintiff, intentionally, knowingly, and recklessly when Michael Richard was executed by lethal
injection.
DECLARATORY RELIEF
35.  Plaintiff seeks declaratory relief against Defendants, delineating his rights under,
and Defendants’ violations of, the United States and Texas Constitutions.

PUNITIVE DAMAGES

36.  Plaintiff is entitled to punitive damages against all individual (natural persons)
defendants in their individual capacities due to malice, gross negligence and purposeful acts in
violation of the federal and state rights described herein.

INJUNCTIVE RELIEF

37.  Marsha Richard requests injunctive relief in the form of an order directed to

Defendant Keller, the clerk of the CCA, and the CCA that emergency death penalty appeals

whether in electronic or paper form not be stopped from being filed.
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ATTORNEYS’ FEES

38.  Marsh Richard is entitled to recover attorneys’ fees and costs to enforce his

Constitutional rights and under 42 U.S.C. Section 1983 and 1985 from Defendants.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff Marsha Richard requests that the Court:

A. Enter declaratory judgment, specifying Plaintiff’s US Constitutional Rights and
Texas Constitution’s Bill of Rights;

B. Find that Plaintiff Marsha Richard is the prevailing party in this case and award
attorneys’ fees and costs, pursuant to federal law, as noted;

C. Award damages to Marsha Richard against Defendants, separately and jointly; for
the violations of Michael Richard’s rights under the United States Constitution and his rights
under the Texas constitution and tort law as noted above;

D. Award punitive damages against each individual Defendant to Marsha Richard for
violations of Michael Richard rights his rights and under Texas law, as noted above;

E. Enter injunctive relief against Defendants, preventing them from again unlawfully
interfering with the due process appeal rights of the condemned under the United States and
Texas Constitutions; and,

F. Grant such other and further relief as appears reasonable and just, to which,

Marsha Richard shows herself entitled.
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RESPECTFULLY SUBMITTED,
LAW OFFICE OF RANDAL

0-operating attorney for the

American Rights Association,

a Texas non-profit civil rights and liberties organization
United States Southern Dist. of Texas Bar No.: 19417
Admitted, United States Fifth Circuit Court of Appeals
State Bar of Texas No.: 00790995

1406 Castle Court, Houston, Texas 77006

Telephone: 713/528-8586
Cellular: 713/320-3785
FAX: 713/528-8586
E-mail: AttorneyKallinen@aol.com
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